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any corporation * * * engaged principally in
the issue, flotation, underwriting, public
sale, or distribution at wholesale or retail or
through syndicate participation of stocks
* * * or other securities: * * *.

(h) Section 2(b) defines the term affil-
iate to include

any corporation, business trust, associa-
tion or other similar organization (1) Of
which a member bank, directly or indirectly,
owns or controls either a majority of the
voting shares or more than 50 per centum of
the number of shares voted for the election
of its directors, trustees, or other persons ex-
ercising similar functions at the preceding
election, or controls in any manner the elec-
tion of a majority of its directors, trustees,
or other persons exercising similar func-
tions; * * *.

(i) The Board has previously taken
the position, in an interpretation in-
volving the term affiliate under the
Banking Act of 1933, that it would not
require a member bank to obtain and
publish a report of a corporation the
majority of the stock of which is held
by the member bank as executor or
trustee, provided that the member
bank holds such stock subject to con-
trol by a court or by a beneficiary or
other principal and that the member
bank may not lawfully exercise control
of such stock independently of any
order or direction of a court, bene-
ficiary or other principal. 1933 Federal
Reserve Bulletin 651. The rationale of
that interpretation—which was re-
affirmed by the Board in 1957—would
appear to be equally applicable to the
facts in the present case. In the cir-
cumstances, and on the basis of the
Board’s understanding that the bank
will not vote any of Fund’s shares or
control in any manner the election of
any of its directors, trustees, or other
persons exercising similar functions,
the Board has concluded that the situa-
tion in question would not fall within
the purpose or coverage of section 20 of
the Banking Act of 1933 and, therefore,
would not involve a violation of the
statute.

§ 250.221 Issuance and sale of short-
term debt obligations by bank hold-
ing companies.

(a) The opinion of the Board of Gov-
ernors of the Federal Reserve System
has been requested recently with re-
spect to the proposed sale of ‘‘thrift

notes’’ by a bank holding company for
the purpose of supplying capital to its
wholly-owned nonbanking subsidiaries.

(b) The thrift notes would bear the
name of the holding company, which in
the case presented, was substantially
similar to the name of its affiliated
banks. It was proposed that they be
issued in denominations of $50 to $100
and initially be of 12-month or less ma-
turities. There would be no maximum
amount of the issue. Interest rates
would be variable according to money
market conditions but would presum-
ably be at rates somewhat above those
permitted by Regulation Q ceilings.
There would be no guarantee or indem-
nity of the notes by any of the banks in
the holding company system and, if re-
quired to do so, the holding company
would place on the face of the notes a
negative representation that the pur-
chase price was not a deposit, nor an
indirect obligation of banks in the
holding company system, nor covered
by deposit insurance.

(c) The notes would be generally
available for sale to members of the
public, but only at offices of the hold-
ing company and its nonbanking sub-
sidiaries. Although offices of the hold-
ing company may be in the same build-
ing or quarters as its banking offices,
they would be physically separated
from the banking offices. Sales would
be made only by officers or employees
of the holding company and its non-
banking subsidiaries. Initially, the
notes would only be offered in the
State in which the holding company
was principally doing business, thereby
complying with the exemption pro-
vided by section 3(a)(11) of the Securi-
ties Act of 1933 (15 U.S.C. 77c) for
‘‘intra-state’’ offerings. If it was de-
cided to offer the notes on an inter-
state basis, steps would be taken to
register the notes under the Securities
Act of 1933. Funds from the sale of the
notes would be used only to supply the
financial needs of the nonbanking sub-
sidiaries of the holding company. These
nonbank subsidiaries are, at present, a
small loan company, a mortgage bank-
ing company and a factoring company.
In no instance would the proceeds from
the sale of the notes be used in the
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bank subsidiaries of the holding com-
pany nor to maintain the availability
of funds in its bank subsidiaries.

(d) The sale of the thrift notes, in the
specific manner proposed, is an activ-
ity described in section 20 of the Bank-
ing Act of 1933 (12 U.S.C. 377), that is,
‘‘the issue, flotation, underwriting,
public sale or distribution * * * of * * *
notes, or other securities’’. Briefly
stated, this statute prohibits a member
bank to be affiliated with a company
‘‘engaged principally’’ in such activity.
Since the continued issuance and sale
of such securities would be necessary
to permit maintenance of the holding
company’s activities without substan-
tial contraction and would be an inte-
gral part of its operations, the Board
concluded that the issuance and sale of
such notes would constitute a principal
activity of a holding company within
the spirit and purpose of the statute.
(For prior Board decisions in this con-
nection, see 1934 Federal Reserve Bul-
letin 485, 12 CFR 218.104, 12 CFR 218.105
and 12 CFR 218.101.)

(e) In reaching this conclusion, the
Board distinguished the proposed activ-
ity from the sale of short-term notes
commonly known as commercial paper,
which is a recognized form of financing
for bank holding companies. For pur-
poses of this interpretation, commercial
paper may be defined as notes, with
maturities not exceeding nine months,
the proceeds of which are to be used for
current transactions, which are usually
sold to sophisticated institutional in-
vestors, rather than to members of the
general public, in minimum denomina-
tions of $10,000 (although sometimes
they may be sold in minimum denomi-
nations of $5,000). Commercial paper is
exempt from registration under the Se-
curities Act of 1933 by reason of the ex-
emption provided by section 3(a)(3)
thereof (15 U.S.C. 77c). That exemption
is inapplicable where the securities are
sold to the general public (17 CFR
231.4412). The reasons for such exemp-
tion, taken together with the abuses
that gave rise to the passage of the
Banking Act of 1933 (‘‘the Glass-
Steagall Act’’), have led the Board to
conclude that the issuance of commer-
cial paper by a bank holding company

is not an activity intended to be in-
cluded within the scope of section 20.

(Interprets and applies 12 U.S.C. 377 and 1843)

[Reg. Y, 38 FR 35231, Dec. 26, 1973]

§ 250.240 Applicability of section 23A
of the Federal Reserve Act to trans-
actions between a member State
bank and its ‘‘operations sub-
sidiary’’.

(a) The Board of Governors has re-
cently considered whether section 23A
of the Federal Reserve Act (12 U.S.C.
371c) applies to extensions of credit by
a member State bank to its operations
subsidiary.

(b) Section 23A imposes limitations
(in terms of security and amount) on a
federally insured bank’s loans to and
investments in its affiliates. The prin-
cipal purpose of section 23A is to safe-
guard the resources of a bank against
misuse for the benefit of organizations
under common control with the bank.
It was designed to prevent a bank from
risking too large an amount in affili-
ated enterprises and to assure that ex-
tensions of credit to affiliates will be
repaid—out of marketable collateral, if
necessary.

(c) Since 1968 the Board has per-
mitted member banks to establish and
own operations subsidiaries—that is,
organizations designed to serve, in ef-
fect, as separately incorporated depart-
ments of the bank, performing, at loca-
tions at which the bank is authorized
to engage in business, functions that
the bank is empowered to perform di-
rectly (12 CFR 250.141). Since an oper-
ations subsidiary is in effect a part of,
and subject to the same restrictions as,
its parent bank, there appears to be no
reason to limit transactions between
the bank and such subsidiary any more
than transactions between depart-
ments of a bank.

(d) Accordingly, the Board has con-
cluded that a credit transaction by a
member State bank with its operations
subsidiary (the authority for which is
based on the 1968 ruling) is not a ‘‘loan
or * * * extension of credit’’ of the kind
intended to be restricted and regulated
by section 23A and is, therefore, out-
side the purview of that section.

[35 FR 10201, June 23, 1970]
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